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• For many decades, the fire service has been predominantly white

and male.

• Changing community and fire department standards, as well as

federal and state laws and oversite, are compelling the fire service

to change at a rapid pace.

• Firefighting a “High Stakes” Occupation

• It is important that entry level hiring and promotional testing both

select for both merit and diversity

Background

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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• Most fire service administrators do NOT have the expertise for

developing cadet hiring and incumbent promotion processes while

achieving an inclusive and meritorious process that will increase

diversity.

• This is a workplace issue, for who we work with and who we

promote effect our working conditions.

• If a department conducts a process that is not legally defensible

and it is challenged in the courts, the union could be held

responsible for some of the liability.

Background

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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To Conduct Selection and Promotional Procedures that are:

• Valid & Legally Defensible

• Meritorious – Test selection predicts high job performance 

• Diverse and reduces or eliminates adverse impact

Challenges

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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What is Test Validity?

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.

Predictive Validity: When the test accurately predicts what it is

supposed to predict.

https://www.statisticshowto.datasciencecentral.com/predictive-validity/
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Degree to which a test or

selection procedure measures

a person’s attributes.

What is Test Validity?

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association



7

• Validity tells you if the characteristics being measured

by a test is related to job qualifications and

requirements.

• Validity gives meaning to the test scores. Validity

evidence indicates that there is a linkage between

test performance and job performance. It can tell

you what you may conclude or predict about someone

from his or her score on the test.

What is Test Validity?

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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• If a test has been demonstrated to be a valid predictor

of performance on a specific job, you can conclude

that persons scoring high on the test are more

likely to perform well on the job than persons who

score low on the test, all else being equal.

• In other words, it indicates the usefulness of the test.

What is Test Validity?

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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Valid and Invalid Tests

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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Validity (or Correlation) Coefficient

A number ranging from 0.00, denoting a complete

absence of relationship, to 1.00 and indicating a

perfect positive and perfect negative relationship,

respectively.

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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The Goal of Selection:  Maximize “Hits”

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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The Goal of Selection:  Maximize “Hits”

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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From the Uniform Guidelines on Employee Selection Procedures:

• Adverse impact. A substantially different rate of selection in hiring, 

promotion, or other employment decision which works to the 

disadvantage of members of a race, sex, or ethnic group. See 

section 4 of these guidelines. 

• A selection rate for any race, sex, or ethnic group which is less than 

four-fifths (4/5) (or eighty percent) of the rate for the group with the 

highest rate will generally be regarded by the Federal enforcement 

agencies as evidence of adverse impact..

What is Adverse Impact?

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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Job Analysis - Test Development Sequence

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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Construct
Job Analysis Supported 

Written Exam Dimension

Cognitive Processing

Level 

Reasoning

Mechanical Reasoning Mechanical Reasoning Analyze

Mathematical Reasoning
Mathematical Reasoning;

Number Facility (Computation)
Apply

Verbal Reasoning Reading Comprehension Understand

Conceptualization

Spatial Ability

Spatial Orientation

Spatial Scanning

Observational Judgment (Flexibility of 
Closure)

Visualization

Apply

Memorization a
Memorization (Memory for Ideas;

Associative Memory)

Remember &

Understand

Cognitive and Non-Cognitive Test Items
CONSTRUCT MAP - COGNITIVE

Construct
Job Analysis Supported 

Written Exam Dimension

Cognitive Processing

Level 

Teamwork and Cooperation

Self-Confidence

Initiative

Work Ethic

Request Assistance

Teamwork/Service Orientation 

Social Perceptiveness

Coordination

Evaluate

Judgment, Reasoning, and 
Common Sense

Tolerance – Unpredictability

Tolerance – Diversity

Discipline

Work-related substance abuse & risk-
taking

Integrity

Compliance

Respect for Authority

Evaluate

CONSTRUCT MAP – NON-COGNITIVE

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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The Ricci Decision 
(New Haven U.S. Supreme Court case)

“It is a case that has meaningful 

lessons if it is truly understood”

- Lowell Denton, International Municipal 
Lawyers Association 2010 

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.



25

• Examples where union involvement was critical

- Entry-Level Selections (Austin Fire Department)

- Promotional Process (Palm Beach County Fire Rescue)

Union Involvement

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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• Adverse Impact defined

- Against any of the protected group members (race, 

ethnicity, gender)

• 4/5th rule

• 2 Standard Deviation 

Federal Government’s Role

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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Relevant Case Law

Currency of Job Analysis

The Job Analysis must be documented to show that it is

current. One federal judge has ruled that longer than two

years was considered inadequate.

Kirkland v. New York State Department of Correctional Services, 374 F.Supp.

1361 (S.D.N.Y.1974)

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.

http://www.leagle.com/get_cited/374%20F.Supp.%201361
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MULTIPLE HURDLES

USA VS. JEFFERSON COUNTY, ET. AL.

THE MARTIN/BRYANT PARTIES AND THE UNITED STATES

OBJECTED TO THE TEST BLUEPRINT, OBSERVING THAT IT

INCLUDED A MULTIPLE-HURDLE CUT-SCORE APPROACH,

RATHER THAN THE FINAL CUT-SCORE APPROACH THE

PERSONNEL BOARD HAD PREVIOUSLY AGREED TO USE,

AND THAT THE COURT HAD ORDERED.

29C.F.R. SECT. 1607.5(H)

Relevant Case Law

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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Relevant Case Law

Cut Scores

Example using a multiple-choice cognitive test to identify the “best

candidates”

X

Rarely are 
your best 

candidates 
here

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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Relevant Case Law

Cut Scores

Making an assessment a hurdle when it should NOT be.

Example setting 70 as 

an arbitrary cut score

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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Relevant Case Law

Cut Scores

Distribution on Performance-Based Test.

No Adverse Impact

3 to 6 times better than 
multiple-choice test

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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CUT-SCORES

UNIFORM GUIDELINES

A CUT-SCORE “SHOULD NORMALLY BE SET SO AS TO 

BE REASONABLE AND CONSISTENT WITH NORMAL 

EXPECTATIONS OF ACCEPTABLE PROFICIENCY WITHIN 

THE WORK FORCE.”

29C.F.R. SECT. 1607.5(H)

Relevant Case Law

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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JUDGE NEWMAN

GUARDIANS IV 630 F2d AT 105

NO MATTER HOW VALID THE EXAM, IT IS THE CUT-SCORE

THAT ULTIMATELY DETERMINES WHETHER A PERSON PASSES

OR FAILS. A CUT-SCORE UNRELATED TO JOB PERFORMANCE

MAY WELL LEAD TO THE REJECTION OF APPLICANTS WHO

WERE FULLY CAPABLE OF PERFORMING THE JOB. WHEN A

CUT-SCORE UNRELATED TO JOB PERFORMANCE PRODUCES

DISPARATE RACIAL RESULTS, TITLE VII IS VIOLATED.

Relevant Case Law

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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JUDGE DALY 

CONNECTICUT VS TEAL 

CIVIL CASE NO. B-73-128…(1984)

DEFENDANTS HAVE NOT SHOWN THE CUT-SCORE TO BE RELATED TO THE

REQUIREMENTS OF THE JOB. DESPITE THE FACT THAT THE STATE OF

CONNECTICUT ENGAGED IN A THOROUGH JOB ANALYSIS AND EXAM

DEVELOPMENT, ITS FAILURE TO EXTEND ITS PRECAUTIONARY MEASURES

TO THE DETERMINATION OF THE PASSING SCORE PRECLUDES THE COURT

FROM A FINDING THAT THE EXAM WAS JOB RELATED…THEREFORE, THE

COURT FINDS THAT THE EXAM AS A WHOLE IS NOT JOB-RELATED.

Relevant Case Law

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.



35

DR. RICHARD BARRETT ON CUT-SCORES TAKEN FROM 

THE TRANSCRIPT OF THE CANADIAN CASE REGARDING A 

“PACE LIKE” CIVIL SERVICE EXAM THE GIT320

ON THE SUBJECT OF THE CUT-SCORE, MRS. McISAAC ASKED DR. BARRETT IF, IN A

HYPOTHETICAL CASE WHERE ONE HAD TEN TIMES MORE CANDIDATES THAN

VACANCIES, IT WAS NOT LOGICAL TO SET THE PASSMARK SO AS TO OBTAIN A

WORKABLE NUMBER OF CANDIDATES TO TAKE ON TO THE NEXT STEP OF THE

PROCESS. DR. BARRETT REPLIED THAT THIS WAS “THE GREAT CIVIL SERVICE

FALLACY;” NAMELY, TO REDUCE THE NUMBER OF PEOPLE WITH ANY TEST WHICH WAS

HANDY AND USING A PASS-MARK WITHOUT CONSIDERATION BEING GIVEN TO THE JOB.

HE STATED IT MIGHT BE MORE EXPENSIVE TO USE A TWO-STAGE JOB KNOWLEDGE, BUT

HE WAS CONVINCED THAT THE EFFORT WAS WELL WORTH THE MONEY SPENT.

Relevant Case Law

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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THIRD CIRCUIT’S OCTOBER 2002 

LANNING II DECISION
Lanning v. Southeastern Pennsylvania 

Transportation Authority (3d Cir.1999)

“UNDER THE CIVIL RIGHTS ACT OF 1991, A DISCRIMINATORY CUTOFF

SCORE ON AN ENTRY-LEVEL EMPLOYMENT EXAMINATION MUST BE

SHOWN TO MEASURE THE MINIMUM QUALIFICATIONS NECESSARY

FOR SUCCESSFUL PERFORMANCE OF THE JOB IN QUESTION IN

ORDER TO SURVIVE A DISPARATE IMPACT CHALLENGE.”

Relevant Case Law

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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ROBERT M. GUION

ASSESSMENT, MEASUREMENT, AND PREDICTION 

FOR PERSONNEL DECISIONS (1998), PAGE 349

“A TRULY NON COMPENSATORY TRAIT – ONE SO VITAL TO

PERFORMANCE THAT NO OTHER STRENGTH CAN COMPENSATE IS

UNLIKELY. PSYCHOLOGICALLY, PEOPLE LEARN TO LIVE WITH

DEFICIENCIES AND MAKE UP FOR THEM. STATISTICALLY, THE IDEA

SUGGESTS A DISCONTINUOUS FUNCTION WITH NO FUNCTIONAL

RELATIONSHIP ON EITHER SIDE OF THE POINT OF DISCONTINUITY.

I KNOW OF NO SUCH FINDING.”

Relevant Case Law

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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Must have a professional:

- Job Analysis

● Current as of 2 years of Exams

● Professional Consultant Maintains Data

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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A. Screening Instruments

B. Training Program for Approved Professionals

C. Training Program for Review Board

D. Design Review Procedures

ENTRY-LEVEL SCREENING PROCEDURES

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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Model Entry-Level Selection Components

Use multiple measuring tools or metric

1. Reading Test (pass/fail) - assesses minimum 

reading skills required

2. Entry-Level Exam

Part 1:  Ability Test (no pass/fail cognitive) 

– assesses fundamental abilities for position. 

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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2. Entry-Level Exam

Part 2:  Candidate Profile Summary

(counter-productive work behaviors) – assesses 

higher level abilities essential for service but not 

easily measured by traditional  multiple-choice 

tests.

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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3. Structured Oral Interviews

(performance-based) - assesses more complex dimensions, 

such as the ability to identify and analyze problems; the ability 

to make sound decisions; the willingness to be service 

oriented; and the ability to communicate orally. 

 High Structure

 Best to Video

 Assessed by Trained Raters

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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READING ABILITY TEST

Purpose: To screen out all candidates who are not able to read at the

level required for successful performance in the training process both

in pre-job and on-the-job training.

Recommended Use: A “must pass” for further considerations.

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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ENTRY-LEVEL EXAM 

Part 1: Ability Test

Purpose: Abilities that may be measured are spatial orientation, problem

sensitivity, semantic ordering, flexibility of closure, verbal comprehension,

visualization, memorization, inductive reasoning, mathematical computation,

spatial scanning, memory for ideas, reading comprehension, association

memory, and observational judgment.

Recommended Use: In a compensatory model, it will be used as one factor to

consider.

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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ENTRY-LEVEL EXAM 

Part 2: Candidate Profile Summary

Purpose: To assess the integrity, work ethic, and service orientation of protective

service candidates. Enhances background investigation and psychological

evaluation.

Possible Use:

▪ As a factor in a compensatory model.

▪ As a qualitative tool in the final selection made by a diverse panel of labor and

Senior Management.

▪ To enhance background investigation and the psychological evaluation.

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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STRUCTURED ORAL PRESENTATION EXERCISE 

Purpose: To measure performance dimensions important for effective

protective service work, such as judgment, problem identification and

analysis, oral communication, and service orientation.

Recommended Use:

• As a factor in a compensatory model.

• As the final ranking instrument.

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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▪ An interview tool

▪ A questionnaire addressing quality and 

quantitative issues

▪ Based on 2 psychometric techniques

- Biodata

- Self report

About the Candidate Profile Summary

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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▪ Service Orientation ▪ Racial/Ethnic/Cultural Acceptance

▪ Work Ethic ▪ Emotional Stability 

▪ Integrity ▪ Drug/Alcohol Use

▪ Team Work ▪ Safety (including driving safety) 

▪ Discipline ▪ Interpersonal Skills (including communication)

▪ Initiative ▪ Self Confidence 

▪ Turnover ▪ Multi-tasking 

▪ Psychological Toughness

▪ Domestic Violence & Discord

▪ Flexibility

What Personal Characteristics are Addressed?

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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What Cognitive Areas are Addressed?

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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Proven Record of Acceptance:

▪ Numerous Plaintiff’s Attorneys

▪ Attorney General’s Office

▪ Civil Rights Attorneys

▪ Numerous Private Attorney’s

▪ Two Attorney’s from the Department of Justice

Legal Defensibility

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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1. Judge Gex 

(US Federal District Court, Mississippi)

2. Judge Smith 

(US Federal District Court, Alabama)

Judicial Review and Acceptance

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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➢ Reading Ability Test

➢ Entry-Level Exam – Part 1

➢ Entry-Level Exam – Part 2

➢ Structured Oral Procedure

➢ Vetting Interview (final step in Background where all information 
is considered by panel of trained senior officers)

➢ Psychological Screening

Implementation Details

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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1. Written Test

- allow time to prepare

- take care with external sources

- cut score

- appeals consistent with 14th Amendment

- Require candidates to sign up for performance-

based assessment

PROMOTIONAL PROCEDURES

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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2. Performance-Based Assessment

- oral exercises

- candidate orientation

- video record

- maintain security

- thoroughly train assessors

- Second Review ©

Best Practices

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association
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3. Professional History 

- internal assessors

- Second Review ©

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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• Weighting the components

• Points vs Percentages

• Withhold publishing until Job Analysis data is 

collected

Weights

Best Practices

David M. Morris, Ph.D., J.D., President/CEO of Morris & McDaniel, Inc.
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Best Practices

You Have Met the Professional Testing Challenge

▪ Valid and Legally Defensible

▪ Based on Merit 

▪ Has Diversity

Bob Nicks, Battalion Chief, President of the Austin Firefighters Association


